Petition
to the European Parliament
Committee on Petitions
The United Kingdom Government decided to restrict payments of the Winter Fuel
Payment (an ‘old age risk benefit’ as recognised by EU Regulation 883/2004) to those
resident in six Countries and one Overseas Territory of the EU with effect from 21st
September 2015 - Statutory Instrument: 2014 No. 3270 SOCIAL SECURITY The
Social Fund Winter Fuel Payment (Amendment) Regulations 2014 - issued by the
Secretary of State for Work and Pensions, on 15th December 2014, and signed by the
Minister of State, Mr Steven Webb MP. (Item 02 uksi_20143270 in supporting documents)

My Petition
1. I make this Petition pursuant to Article 226 of the Treaty on the Functioning of the
European Union, as a British Citizen in receipt of a United Kingdom State Pension. I
am resident in France, although the United Kingdom is the sole Competent State for
the purposes of those benefits referred to in Article 3 (1) of 883/2004, formerly Article
4 (1) of 140708/1971 in accordance with Council Social Security Coordination
Regulations. The Winter Fuel Payment was first determined to be an old-age (risk)
benefit under Article 3 (1) (d) of that Regulation in order to bring it within the
meaning of Article 7.
2. The proposed application of an arbitrary average winter temperature test by the
Government of the United Kingdom (UK), which has resulted in British Pensioners
resident in six out of the 28 EU Member States, and one overseas territory, being
deprived of a Winter Fuel Payment benefit whether they were newly eligible for the
payment, or had already received the WFP in previous years, or would normally
receive if resident in the UK, should be considered by the European Parliament
Committee on Petitions as infringing their rights to social benefits under freedom of
movement legislation.
3. I therefore request that, pursuant to Article 226 of the Treaty on the Functioning of
the European Union, I have requested the Commission open the infringement
proceedings against the United Kingdom for their misapplication of Community Law.
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My Submission
I maintain all British Citizens in the EU should be treated equally on matters
affecting social security regulations based in the UK. If temperature rules are to be
invoked, then those temperature rules should apply equally, proportionately and legitimately
wherever one lives in the European Union.
If they are based on one region of the UK, SW England, then those same rules should apply
equally to each designated region throughout the EU. The Department for Work & Pensions
(DWP) is applying dubious temperatures to whole countries, including therein average
temperatures from distant Tropical locations from both the Northern and Southern Tropical
Zones of the World, and comparing those to one region of the UK.
It is clear to me that the UK Government through the DWP has acted illegally and in
deliberate defiance of Judgments handed down by the Court of Justice of the European
Union (CJEU), and what follows is my attempt to explain my position.
Whilst each Member State is free to organise their social security schemes as they see fit,
nevertheless they are obliged to comply with Community Law which seeks to coordinate such
benefits.
Further, whilst a Member State may lay down its own criteria, nevertheless such criteria
must be based on objective conditions proportionate to the legitimate objective it
seeks to attain.
Therefore, the newly imposed criterion fails that test because it is far too exclusive in nature.
The proposal to base the entitlement to the Winter Fuel Payment on the mean average winter
temperature of a single region of the UK, alongside the average mean winter temperatures of
certain countries across the EEA and Switzerland, does not coordinate with Community Law
as it is not based on objective considerations of public interest independent of the nationality
of the persons concerned, and is not proportionate to the legitimate objective of the national
provisions (see Stewart case-law below).
I have been a UK State Pensioner for eleven years. If I still resided in the UK, I would
receive, automatically, a universal benefit, known as the Winter Fuel Payment (WFP) of
£200 per year, which would rise to £300 in four years’ time when I reach 80 years of age.
However, because I chose to exercise a legal right to free movement within the European
Union, and change my permanent residence from South-East London to France, I am denied
access to that same ‘old-age risk benefit’. For a period of ten years I was allowed to ‘claim’
the benefit, but even that ‘concession’ has now been removed. Why?
I believe the man then in charge of the Department for Work & Pensions, Iain Duncan Smith,
publicly, and strongly, opposed the Court of Justice of the EU for a Judgment made against
his Department. The method he chose to remove my legal entitlement to that ‘old-age risk
benefit’ included a mixture of untrue statements, innuendos and distortions of statistics.
I wish to start with an examination of CJEU Judgments made in support of the WFP.

(1) Court of Justice Judgments
Through its case-law, the Court of Justice has identified an obligation on administrations
and National Courts to apply EU Law in full within their sphere of competence and to protect
the rights conferred on citizens by that law (direct application of EU law), and to disapply
any conflicting national provision, whether prior or subsequent to the EU provision (primacy
of European Union Law over National Law).

C-356/89 Newton : The importance of the Newton case of 19 June 1991, is where it had
been sent to the CJEU for a Preliminary Ruling by a UK Social Security Commissioner, (who
are now Judges of the Upper Tribunal, Administrative Appeals Chamber), for a Preliminary
Ruling in respect of the proper interpretation of Articles 4 (1) (C), and 10 (1) of the former
Regulation 1408/71, which addressed such benefits as that at Article 7 of the current
Regulation. In their ruling in Newton the CJEU had relied upon a substantial body of earlier
case-law of that Court, as set out below, wherein it sets out that a cash benefit, such as that at
issue, cannot be refused on the sole grounds the beneficiary resides in the territory of a
Member State other than that in which the institution responsible for payment is situated.
C-382/98 Taylor : Of 16 December 1999, was the Judgment which first identified the
benefit at issue (WFP) as coming within the meaning of the EU’s social security coordinating
Regulation (Article 4 (1) (c) of 1408/71, and exportable by virtue of its Article 10 (1), and as of
1 May 2010 replaced by Articles 3 (1) (d) and Article 7 of Regulation 883/04 which replaced
the former Regulation.
C-503/09 Stewart : The importance of the Stewart case of 21 July 2011 is where not only
did the CJEU rely on settled case-law, it went further by dealing not only with grounds for
refusing the benefit, and basically that is where a claimant does not have a genuine and
sufficient linking to the UK’s social security system. Helpfully the Court also identified
grounds which may establish such a linking and they include state pension contributions
and/or being in receipt of a state old-age pension or one of any of the other benefits listed in
Article 10 (1) of the former Regulation, now Article 7 of the current Regulation. The Stewart
Judgment reaffirmed already subsisting case-law of the Court with regard to the proper
interpretation of Article 10 (1) - Waiving of residence clauses - of Regulation 1408/71, namely
Case 51/73 Smieja [1973] ECR 1213, paragraphs 20 to 22; Case 92/81 Camera [1982] ECR
2213, paragraph 14; Joined Cases C-379/85 to C-381/85 and C-93/86 Giletti and Others
[1987] ECR 955, paragraph 15); and (Case C-356/89 Newton [1991] ECR I_3017, paragraph
23).
The above 'settled case-law' relates to the proper effects of the ‘Waiving of Residence Clause’,
where in its wording it appeared to only refer to the retention of a benefit etc., such as the
WFP, having been acquired in another Member State. Whereas the Court in the above cases
ruled that Clause in Article 10 (1) meant that it also applied to the acquisition of such
benefits. The fact that Regulation 1408/71 was replaced by EU Regulation 883/2004, does
not affect the settled case, because so as to maintain legal certainty within the EU the
principles inherent in the former Regulation, including case-law, apply equally to the current
Regulation.
Settled case-law highlights for me, the use by the DWP, of criteria which are not
proportionate. Including average winter temperatures from Guadeloupe, Martinique in the
Caribbean, French Guiana in South America, La Réunion in the Indian Ocean (which is really
summer in the Southern Hemisphere), and overseas territories of Spain and Portugal, into
the UK’s model, is an important element; although, the DWP did not use temperatures from
the UK’s own overseas territories, of which there are fourteen, many of which enjoy tropical
or sub-tropical temperatures, and those which do not are either uninhabited, or have a
minimal population.
Paragraph 87 of the CJEU Judgment in Stewart states:
87

Such a restriction can be justified, under EU law, only if it is based on objective
considerations independent of the nationality of the persons concerned and is
proportionate to the legitimate objective of the national provisions (see De Cuyper,
paragraph 40; Tas-Hagen and Tas, paragraph 33; Zablocka-Weyhermüller, paragraph
37; and Rüffler, paragraph 74).

(2) The Statutory Instrument
The Statutory Instrument: 2014 No. 3270 SOCIAL SECURITY The Social Fund
Winter Fuel Payment (Amendment) Regulations 2014 states as follows:
Citation and Commencement
1. These Regulations may be cited as the Social Fund Winter Fuel Payment (Amendment)
Regulations 2014 and come into force on 21st September 2015.
Amendment of the Social Fund Winter Fuel Payment Regulations 2000
2. (1) The Social Fund Winter Fuel Payment Regulations 2000(d) are amended as follows.
(2) In regulation 2(1) (a) (ii) (social fund winter fuel payments) for the words from
“Switzerland” to the end of paragraph (ii), substitute “any of the countries listed in the
Schedule to these Regulations”.
(3) At the end of the Regulations, insert:

There followed a list of 25 countries in which the Winter Fuel Payment (WFP) will continue
to be paid from 21st September 2015, including, for example, the Republic of Ireland, Italy,
Germany, the Netherlands, Switzerland and Bulgaria. The 6 countries specifically excluded
are: Cyprus, France, Greece, Malta, Portugal and Spain, and one Overseas Territory,
Gibraltar. The Statutory Instrument does not explain how those exclusions have been made.
It is necessary to turn to the ‘EXPLANATORY MEMORANDUM TO THE SOCIAL FUND
WINTER FUEL PAYMENT (AMENDMENT) REGULATIONS 2014 2014 No. 3270’ which
states:
4.2 Ministers are concerned about paying Winter Fuel Payments in EEA countries where the
weather is generally warmer than the UK. Therefore, DWP has considered ways of ensuring
that the payment is better targeted on people who live in countries with a cold climate.
7.4 Climate data on which to base a country-level analysis was not readily available for all
countries concerned. DWP worked closely with the Met Office to define requirements and
commission a report that shows the average winter temperature data for each EEA country
and Switzerland. DWP agreed that the Met Office would provide average (mean)
temperatures covering the winter months (November-March).
7.5 DWP also made a decision to make a comparison with the warmest part of the UK as that
approach ensured coverage for older UK people living in other EEA countries and
Switzerland would be equivalent to the coverage they would receive anywhere within the
UK.
7.6 The Met Office data shows the average winter temperature in the warmest part of the
UK, the South West region, is 5.6°C. This point is the basis for the amendment DWP is
making to the Winter Fuel Payments scheme. Therefore, people living in countries with an
average winter temperature of 5.6°C or lower, or an average winter temperature that is close
enough to that to be statistically equivalent, will be eligible for Winter Fuel Payments.

(3) History of the Winter Fuel Payment
This benefit was introduced via the Social Fund Winter Fuel Payment Regulations 1998 (‘the
Regulations’). The Regulations were made on 8 January 1998 pursuant to the Social
Security Contributions and Benefits Act 1992 (‘the Act of 1992’). The purpose of this benefit
is set out in the UK’s EXPLANATORY MEMORANDUM TO THE SOCIAL FUND WINTER
FUEL PAYMENT (TEMPORARY INCREASE) REGULATIONS 2010 No. 1161 where under
the heading Policy background at its Paragraph:
7.1

Winter Fuel Payments were introduced as part of the Government’s initiative to
tackle fuel poverty amongst pensioners. Winter Fuel Payments give older people
reassurance that they can afford to heat their homes in winter. They are paid in a
lump sum each winter to ensure that money is available when fuel bills arrive. Older
people are targeted because they are particularly vulnerable to the effects of cold
weather during the winter months and older people are more likely to be on fixed
incomes.

7.2
7.3

7.4

7.5

(4)

Winter Fuel Payments were paid to most people aged 60 or over in Great Britain.
People who qualified for a payment in Great Britain may continue to receive the
payment in another European Economic Area (EEA) country and Switzerland.
Normally, people aged 60-79 receive up to £200 and people aged 80 or over receive
up to £300, depending on their circumstances. However, starting in 2010 and ending
in 2020, the qualifying age for Winter Fuel Payments has progressively increased for
both men and women born after 5 April 1950 from 60 to 65 years. This is in line
with changes to the state pension age for women (see Part 1 of Schedule 4 to the
Pensions Act 1995).
Although the Winter Fuel Payment is based on an individual’s entitlement, shared
payment rates apply in some circumstances depending on household composition,
benefits received or if a person is in residential care, reflecting that fuel bills are
received on a household basis.
In 2008 the Government announced an increase of £50 and £100 in the Winter Fuel
Payment for winter 2008/09 to meet the sudden increase in fuel prices. The
Government retained this increase for winter 2009/10.

The Temperature Test Policy

There is now serious doubt about the efficacy of the Report the Met Office produced for the
DWP. The report used by the DWP to determine the ‘hot countries’ from which the WFP was
to be banned, and the legal entitlement to that ‘old-age risk benefit’ which was withdrawn
from some British Pensioners. Throughout the pages of the Met Office Report we can see
this: ‘© Crown copyright 2010’. And yet, the report’s cover suggests it was not delivered
until December 2012. Does that mean the policy to remove the WFP from some, was under
consideration by the DWP before the CJEU Judgment in Stewart in July 2011?
1. The dataset the Met Office claim to have used as the source for the data they delivered to
the DWP was identified as: “A gridded dataset of monthly mean air temperature (for
the reference period 1961-1990) for land areas of the globe is available through the
Climatic Research Unit of the University of East Anglia”. CRU CL 2.0, downloaded
from http://www.cru.uea.ac.uk/cru/data/hrg/
2. Dr Tim Mitchell, of the Tyndall Centre for Climate Change Research, who carried out the
original research for the University of East Anglia, which published the datasets used by
the Met Office, had this to say about his own research:
“The primary purpose here is to permit an assessment to be made of the plausible extent
of climate change over the 21st century, driven by anthropogenic emissions of
greenhouse gases and sulphur dioxide.
“However, a number of caveats should be noted:
 The climate models shown here do not explicitly recognise the smaller countries
within their grids.
 Since climate changes may depend on elevation, not just latitude and longitude,
these models (which only represent elevation on scales of hundreds of kilometres)
may misrepresent climate changes in smaller countries at high elevations.
 Where a country includes a number of different climatic regions (i.e. regions in
which climate varies coherently), it is possible that the models may represent the
changes accurately in each region, but that the average change over the country as
a whole may not be physically meaningful.”

3. So, there it is! Datasets which had been created for a different purpose, and not
physically meaningful over a whole country. The dataset used by the Met Office and the
DWP was never designed to be used for the purposes of determining average winter
temperatures for whole countries, particularly those of the size and variation in climatic
differences such as France and Spain. Furthermore, Regions within those two countries
have some of the most dramatic climatic variations contained anywhere.
(Item 03 Met Office Report to the DWP in supporting documents)

The Met Office Report to the DWP admits the document is based on “mean temperature
estimates” (P2) and interpolation. It admits ―the approach is not without limitations”
(P2), but it does not explain the impact of these limitations on the validity and reliability
of its conclusion that, for example, French winter temperatures are marginally warmer
than UK winter temperatures. The Report’s “bilinear interpolation method takes into
account latitude, longitude and altitude” (P2). It is mathematically impossible to use
bilinear interpolation to apply three variables to estimate a value from 4 sets of data. On
P3, the report states that its bilinear interpolation calculations also take account of
distances between the datasets and the centre of the territory for which a temperature is
being calculated.
Look at Provence Alpes Côtes d’Azure in France, and Andalucia in Spain. In winter
months, you can sunbathe during the day on beaches, and drive for an hour inland to go
skiing. Départements in France and Provinces in Spain, are all much colder in winter
than SW England. But, the DWP ploughed on, as did the Met Office.
4. As stated above, the Met Office Report is scattered with the word ‘interpolation’. The
Oxford Dictionary has this to say of interpolation: ‘in (Maths etc.) estimate from known
values ….’; however, it also says: ‘make insertions in (books etc.) so as to give false
impressions ….’. Elsewhere, the report admits that some values have been estimated
because they did not exist. And, since a Met Office Freedom of Information response I
received, went on to say: “DWP interpreted the data from this report to inform its policy
for future eligibility to Winter Fuel Payments”, we can add ‘interpretation’ to
‘interpolation’ and ‘estimation’! (Item 04 Met Office F0I Letter in supporting documents)
5. The determination to use SW England as a regional baseline for their comparisons was
made by the DWP. The justification from the DWP was that this was the ‘warmest
region of the UK’. Presumably they started from the assumption that anyone reading
that statement would automatically assume the DWP was being ‘generous’. The Met
Office Report showed SW England as 5.6°C, whereas the UK was recorded as 4.1°C.
How is it possible to accept 5.6°C as a temperature, above which a whole country is to be
considered a ‘hot country’, or as the DWP later amended it, a ‘warm country’? How is it
possible to accept an average of 5.6°C spread across the DWP version of winter?
How is it possible for the DWP version of winter to be 1st November to 31st March - a total
of 151 days? The whole World, including the Met Office, recognises winter in the
Northern Hemisphere as being 1st December to 28th/29th February - 90 days! The DWP
had required the Met Office to recalculate the datasets to extend winter to five months!
6. An average of 5.6°C across a time span of 151 days, nearly half a year, has to include
many days when temperatures fall below freezing. When Iain Duncan Smith and George
Osborne said, ‘it is after all a payment for winter fuel’, they were, in effect, saying to
anyone living outside the UK, ‘you do not need to purchase any form of winter fuel to
heat your homes in winter’. 5.6°C is cold by any standards, and to achieve an indoor
temperature of at least 18°C, heat is going to be needed in that home.
A great deal of confusion surrounds the concept of average temperature. It can be very
misleading. An average temperature provides no information about the range from
which it was derived. There is no way to know whether the average temperatures in the
report have all been calculated in the same way. Without such a verifiable guarantee, no
reliance can be placed in the report’s conclusions. Even if the raw data and the
calculations of ‘average’ could be confirmed, average monthly temperatures derived from
just two readings (one maximum and one minimum) correlate poorly with energy
required to maintain an elderly person in a safe temperature. The Met Office knows this
and publishes much more useful Heating Degrees Days (HDD) data.

7. The average figure for France was shown at 4.9°C, and so surely it would have made
much more sense to have used a UK national figure rather than use SW England as the
baseline, which ultimately persuaded the DWP to manipulate the figure for France to
force it above SW England. We have been given no alternative but to draw the
conclusion the DWP used the higher figure from SW England, as against the temperature
for the UK, in order to avoid the ‘embarrassment’ of eliminating Ireland.
8. Ireland (the Republic) was recorded at 5.5°C, higher than the regional figure for
Northern Ireland in the UK regional figures at 4.5°C. It so happens the Republic of
Ireland had the highest number throughout the whole of the EU/EEA countries of UK
old-age State Pensioners living there in 2014. 132,330 in Ireland, compared to France
with 62,090. I believe that if the object of this exercise had been to reduce the costs of
the WFP under the austerity strictures placed on Iain Duncan Smith, then it would have
made much more sense to stop payments going to Ireland as well. Instead of which IDS
and the DWP went through several degrees of manipulation which allowed those living
in Ireland to keep the WFP, in order to remove it from those living in France. It makes
no sense to use dodgy statistics to generate dodgier statistics!

(5)

Payment by Region - was it possible?

For more than three years IDS and the DWP maintained it was not possible to make
payments using the regional temperature data provided to them by the Met Office. Over and
over they claimed ‘It would be unnecessarily complex and costly to administer the Winter
Fuel Payment scheme on a regional basis within the EEA.’
That is misleading, being yet one more ‘excuse’ the DWP thought up to deflect criticisms.
(Items 05, 06 and 07 in supporting documents). Every year, every recipient of a WFP cheque or
transfer received a letter from the DWP in advance of payment being made, mailed from the
DWP International Centre in Newcastle a few weeks before the actual payment arrived.
Examples of that letter from Spain and France prove the existence of a mailing file, resulting
from processing carried out to provide statistics published annually by the DWP. (Items 08
and 09 in supporting documents). I studied the published data detailing the statistics for the year
2014/2015, and I found, 140,000 and 138,000. I queried why two different figures for
claimants’ totals appeared in the published statistics’ report. (Item 10 in supporting documents).
I received this reply from the Client Statistics Dissemination department in Newcastle: “The
table below shows the actual number of payments made via the Winter Fuel Payment
System. These figures differ from the WFP data given in Table 1.1, which shows the number
of payments that are sent to be processed following data matching; some of these cases
may not actually receive a payment as issues may emerge during processing that result in
clients not being entitled. For this reason, the two sets of statistics, although close, do not
match.” I believe that this provides proof positive that a ‘single searchable mailing file’
exists each year, which is capable of being broken down by region.
The UK Government, through the DWP, announced the ‘Temperature Test Policy’ following
the CJEU Judgment in Stewart (C-503/09) in July 2011, a policy which was be the basis to
determine who would receive the WFP in which countries. The reason this policy was
devised by the DWP, was to remove WFP from British Pensioners living in certain targeted
countries, with particular emphasis on France and Spain. I contend the ‘temperature test
policy’ was seriously flawed in many ways.
Examples of contrasting regional differences have been prepared by a fellow campaigner,
David Burrage, who lives in Spain, and who has done much research into the winter
temperatures (November to March inclusive) in SW England, and compared them with
randomly selected towns and cities in Spain and France.

David says: ‘the further South one travels in Europe the far more dramatic the temperature
drops from day-time to night-time, than is experienced in the British Isles, which is
considered to have one of the warmest climates in Europe. For this reason, average day-time
temperatures are very misleading.’ Reproduced below is a table of mean low average winter
temperatures prepared by him, which illustrates the differences very effectively, and drives
home the point that the use of ‘National’ average temperatures is so discriminatory:
Southern England

Spain

Temp.

France

Temp.

Temp.

Scilly Isles

+ 7.6⁰C

Barcelona

+ 6.8⁰C

Marseille

+ 4.8⁰C

Bude

+ 6.2⁰C

Isle of Wight

+ 6.0⁰C

London

+ 5.6⁰C

Gloucester

+ 5.6⁰C

Bideford

+ 5.2⁰C

Truro

+ 5.2⁰C

Bristol

+ 4.8⁰C

Valencia
Costa Dorada
Madrid
Pamplona
Costa Brava
Girona
Burgos
Léon
Albacete

+ 6.8⁰C
+ 5.8⁰C
+ 3.6⁰C
+ 3.2⁰C
+ 3.0⁰C
+ 3.0⁰C
+ 1.2⁰C
+ 1.4⁰C
+ 2.2⁰C

Toulouse
Paris
Lyon
Orléans
Castres
Limoges
Rennes
Le Mans
Perpignan

+ 3.6⁰C
+ 3.4⁰C
+ 2.6⁰C
+ 2.4⁰C
+ 3.0⁰C
+ 2.8⁰C
+ 3.8⁰C
+ 2.8⁰C
+ 6.0⁰C

Data supplied by: http://www.worldweatheronline.com/

Supporting Information
In a Statement to the House of Commons in June 2013 concerning the Spending Round, the
Chancellor of the Exchequer, George Osborne said: “…. from the autumn of 2015, we will
link the winter fuel payment to a temperature test; people in hot countries will no longer
get it. It is, after all, a payment for winter fuel.”
Before detailing the aspects of this proposal which directly affect me, I believe it is essential
to start with an examination of two important Government publications which appeared in
October 2015.
These booklets provide
detailed evidence about the
care recommended for the
elderly when cold winter
weather strikes. Public
Health England, a
Government body,
published them to address
the issues surrounding the
health of those aged 65+.
The booklets were
produced with
participation from seven
Departments of State,
including the Department
for Work & Pensions
(DWP).

The publications are: ‘The Cold Weather Plan for England - Protecting health and
reducing harm from cold weather’, and ‘Cold Weather Plan for England - Making the
case: why long-term strategic planning for cold weather is essential to health and wellbeing’.
(Items 11 and 12 in supporting documents)
Of course the DWP will rush to tell us these documents only apply to British Pensioners
living in England, and are only for public authorities. I say, the advice in these booklets is
applicable to any British Pensioner wherever he or she should live, whether it is in Bristol,
Blarney, Basel, Bologna, Bordeaux, Barcelona or Braga. Cold winter weather affects older
people the whole world over, particularly those who are already suffering from serious health
issues, and what the two Government publications show is how vulnerable individuals
become when temperatures fall below a certain level.
There is much evidence
in these publications
which is well illustrated
by the chart reproduced
alongside.
In particular, it shows
there is an ‘increased
risk of death’
whenever average
winter temperatures
fall below 8°C!
I understand the two
booklets were never intended to be for public consumption, as they were prepared by
professionals for those professionals who have the responsibility for the care and protection
of vulnerable elderly people when cold winter weather strikes.
However, I submit the booklets provide us with some of the most critical evidence which, in
truth, cannot be ignored in the overall debate about cold winter weather, and how it can
affect elderly people, related to the availability of the WFP.
Two senior officers from the DWP were members of the Steering Committee which produced
the two booklets, illustrated on the previous page, and which I have included as part of my
supporting evidence.
It would be strange indeed if the participation of these two officials, over at least two years
(2013 & 2014), did not result in them having to report the findings they had contributed to,
back to their Ministers.
One of those officials was a Mr Paul Lapraik, and who by coincidence, was named on the face
of the Explanatory Memorandum published alongside the Statutory Instrument as the point
of contact ‘to enable more complex questions to be asked’ (quote from DWP).
Therefore, to behave as if British Pensioners, exercising their legal rights to choose to retire
to live in another EU country, have to be written off in the way the DWP did in the
imposition of the ’temperature test policy’, borders on the criminal!
The DWP, from Iain Duncan Smith to the lowliest civil servant knew full well the
temperatures they declared for France, Greece and Spain, of 7.0°C, 7.1°C, and 7.3°C fall
below the threshold at which there is an ‘increased risk of death’.
The DWP, from Iain Duncan Smith to the lowliest civil servant knew full well the
temperature of 7.0°C they declared for France in particular, was deceitful to say the least.

Temperature Manipulation
The ‘new’ average winter temperature declared for France needs examination. The figure of
7.0°C is a temperature which does not exist other than in the minds of DWP officials and
Ministers. For the DWP to have repeated: ‘the hotter French Overseas Departments had to
be included in the calculation of the average winter temperature’ compounds the deliberate
untruths told. There is no reason whatsoever for the inclusion of those temperatures.
The DWP ‘manufactured’ this temperature for France. The DWP ‘made up’ the 7.0°C, a
deception, because that temperature does not exist anywhere in the weather records of
France or Météo-France, the French National Meteorological Agency.
The DWP claimed that France has an average winter temperature of 7.0°C across the 151
days of the DWP definition of winter - below the threshold at which there is an
‘increased risk of death’ - although how that can be described as being representative of a
‘hot’ country remains a complete mystery to me!
Originally the DWP commissioned the UK’s Met Office to produce their report showing
detailed temperature data from all 34 EEA countries. It revealed the DWP had requested
two separate temperatures for France, Spain and Portugal, calculations which added
overseas territories to mainland temperatures in order to inflate the original recorded
temperatures published in the CRU dataset researched by the Tyndall Centre.
In the case of France that inflated the average from 4.9°C to 7.0°C, and thereby pushed
the French temperature above that of SW England at 5.6°C, making it possible for the DWP
to declare France ‘hot’, although how anyone can claim 7.0°C as ‘hot’, is a complete mystery!
This ‘manipulation’ was achieved by taking average winter temperatures of the former
Départements d’Outre-mer, otherwise known as DOMs, old French colonies, situated in the
Caribbean, South America and the Indian Ocean - all Tropical Zones - and adding them to
the temperature of France.
There is irrefutable evidence that Météo-France, the Met Office, and the CRU, never
undertake such changes, in fact they all treat the DOMs, which are now ORs (Outermost
Regions) as if they are separate countries.
And, in correspondence with the Director of the CRU, he said: “For us France means
mainland France and Corsica. We got all the country boundaries from a dataset at the
UN. The French overseas departments are in our dataset as different 'countries'. There are
numerous small island groups, that aren't technically 'countries', but that doesn't have any
interest for us. It is absurd to include these distant groups into France, and that is why we
didn't do it!!”
The DWP frequently tried to justify the policy of deliberately adding in the average winter
temperatures of the French DOMs (ORs) in this way: “The French Government defines itself
as the mainland départements and its outermost départements, and as such, are included
in the EU social security co-ordination regulations, used and applied by all member states
in the co-ordination and payment of benefits. It is because of this that the Overseas
Departments are treated in the same way as mainland France with regard to Winter Fuel
Payments, which are currently available to those who are entitled and live there. Therefore,
the hotter French Overseas Departments have to be included in the calculation of the
average temperature of France. It is not for the UK Government to redefine the territory of
another EEA Member State.”
Before leaving this issue, I must ask why the DWP chose to ignore the major aspect of Article
7 of the EU social security regulations 883/2004 which states:

“Unless otherwise provided for by this Regulation, cash benefits payable
under the legislation of one or more Member States or under this
Regulation shall not be subject to any reduction, amendment, suspension,
withdrawal or confiscation on account of the fact that the beneficiary or the
members of his family reside in a Member State other than that in which
the institution responsible for providing benefits is situated.”
The DWP ignored changes which have been taking place since before 1992 and the signing of
the Treaty of Maastricht, which were extended in the Treaty of Amsterdam, and finally
enshrined in EU Law under the Treaty of Lisbon (TFEU). The DWP also ignored reforms to
the French Constitution of the Fifth Republic carried out in 2008 which devolved powers
away from Paris to the DOMs (ORs).
The former DOMs of France, are definitely included in the EU social security co-ordination
regulations; however, now as Outermost Regions (ORs) of the EU, not as DOMs of France.
Under Article 349 of the Treaty of Lisbon (TFEU), the French DOMs have been given a
separate and greatly enhanced status from all 96 Départements of Metropolitan France.
Since they are now fully integrated into the EU and the EEA, the six French ORs (along with
two from Portugal, and one from Spain) are treated as if they were individual Nation States,
and therefore Social Security Coordination Regulations apply to each OR in their own right,
and no longer as part of France, as are the 96 Départements of Metropolitan France.
Where is the evidence for this from the DWP? ‘Therefore, the hotter French Overseas
Departments have to be included in the calculation of the average temperature of France.’






The French Government does not include average winter temperatures of the ORs
(the DOMs) in the calculation of the average temperature of France.
The official Government Meteorological service of France, Météo-France, does not
include average winter temperatures of the ORs (the DOMs) in the calculation of the
average temperature of France.
The official Government Meteorological service of the UK, the Met Office, does not
include average winter temperatures of the ORs (the DOMs) in the calculation of the
average temperature of France.
The source of the temperature datasets used by the DWP, the Climatic Research Unit
of the University of East Anglia does not include average winter temperatures of the
ORs (the DOMs) in the calculation of the average temperature of France.
All three bodies treat the ORs as if they are separate countries - the Met Office actually
lists them as ‘countries’ on their website.

Statistical Manipulation
The DWP Statistics published on 23rd September 2015 provided the final pieces of the jigsaw
of claim and counter-claim made by the DWP. The DWP had briefed Parliament, the Press,
and through them the public, with manipulated statistics which evoked headlines such as:
“The European Court of Justice ruling means the Government must pay the annual
handout worth as much as £300 to up to 444,000 British pensioners living abroad ….” (2208-2012), together with a quote from Iain Duncan Smith: “…. It is ludicrous we could have to
pay more pensioners living in hot countries ….” (Item 13 Stats Update in the supporting documents)
These statistics covered up to and including winter 2014/2015, the last year in which
claimants living in six EU countries and one overseas territory were paid the WFP; and the
three years following the Judgment in Stewart. The DWP stated there were a total of
471,000 UK Pensioners living in EU/EEA countries. The statistics showed a total of 137,845
claimants for the winter 2014/2015. In other words, only 28.7% of those eligible, had
bothered to claim. So the scare tactics used by IDS and the DWP, were proved to be false.

Iain Duncan Smith expended much time and energy over a period of three years talking to
the press, and making untruthful statements and allegations, in which he sought to denigrate
British Pensioners who had moved freely, and legally, within the European Union.
There is no doubt he used British Expat Pensioners as his way of expressing his strong
Eurosceptic attitudes, to strike a pose against Judgments of the Court of Justice in defiance
of, and in denial of the legal rights of individuals. In my view, he should be held to account
and exposed for this deceitful behaviour. (Item 14 Tell the Truth in the supporting documents)
For a long time, I had never been able to fully comprehend why Iain Duncan Smith and the
DWP felt it so necessary to issue statements and briefings at regular intervals, including a
number of quotes from IDS himself, making British Pensioners appear to be the villains.
Saying, as IDS did, that paying the WFP to those of us who had moved from the UK, was ‘an
obscene waste of taxpayers’ money’, were words no Cabinet Minister should have used
in what was described as ‘an exclusive interview’!
On 19th January 2013 the Daily Mail Online ran an article with this quote:
“Clearly it is a crazy idea that pensioners living in hot places abroad in Europe should be
receiving winter fuel payments,” a source said. “We are looking into seeing if there is
something we can do around setting an average temperature in order to get round the
European Court of Justice ruling. It is important that taxpayers’ money is used to help
pensioners here. An average temperature rule would ensure people here get it regardless.”
The article does not name the ‘source’, but such a damning statement could never have been
made ‘off the record’ by anyone in the DWP without the full blessing of the Ministers
concerned, for the same article went on to say:
“Mr Duncan Smith is understood to be furious at a European Court of Justice ruling that
will hugely increase the bill for Britons who live abroad claiming winter fuel allowance.”
The Mail group of newspapers - The Daily Mail, The Mail on Sunday, and The Mail Online
have waged war for a number of years on Benefit Cheats - individuals who have committed
criminal offences, some with prison sentences, ripping many tens of thousands of pounds
from the taxpayer. Those articles were often accompanied by pictures of the individuals
enjoying the sun close to their holiday villas; references to the Costa del Sol; pictures of Iain
Duncan Smith; and pictures of a marina in Marbella, with sunlit beaches.
The campaign against Benefit Cheats: included headlines: ‘Expats’, ‘sunny Spain’, ‘Benefit
Cheats’, ‘fun in the sun’, ‘Costa del Crime is a haven for benefit fraud: More than 700 Expats
….’, ‘Brits abroad cheating the welfare system’.
These headlines were added to by Government statements about the Winter Fuel Payment
such as: ‘Iain Duncan Smith is reported to be furious’; ‘Duncan Smith vows to fight
‘ludicrous’ Euro diktat’; ‘sunshine test to stop expats claiming ….’; ‘more than 100,000 expats
to lose winter fuel allowance’; ‘IDS to halt winter cash for expat pensioners’; ‘An end to
madness of winter fuel cash for expats on Costa del Sol’.
Following are two examples of the methods which were used by the DWP to exaggerate and
inflate statistics in order to gain support for the policy:
Iain Duncan Smith and the DWP stated there would be 130,000 ‘additional’
claimants of the WFP by 2014/2015, as a direct result of the CJEU Judgment in
Stewart. There were, in fact, only 33,705 ‘additional’ claimants from the
designated ‘hot’ countries, who have now lost their WFP. Contrast this with
25,640 ‘additional’ claimants living in the Irish Republic, all of whom get to keep
their WFP into 2015/2016 and beyond, because the Irish Republic was declared to
be a ‘cold’ country by IDS and the DWP!

Iain Duncan Smith and the DWP stated there would be £30 Million of ‘additional’
expenditure on the WFP by 2014/2015, as a direct result of the CJEU Judgment in
Stewart. There was, in fact, only £6.433 Million of ‘additional’ expenditure from
the designated ‘hot’ countries, who have now lost their WFP. Contrast this with
£4.610 Million of ‘additional’ expenditure for those living in the Irish Republic, all
of whom keep their WFP into 2015/2016 and beyond, because the Irish Republic
was declared to be a ‘cold’ country by IDS and the DWP!

Official statistics used in this way are misleading, and dishonest, because IDS and the
DWP knew the truth before promoting false information. The illustrations above show the
lengths IDS and the DWP were prepared to go to, in order to stop law abiding British Expat
Pensioners from receiving a legal entitlement to an ‘old-age risk benefit’!

What is Winter?
The Oxford Dictionary states:
“The coldest season of the year, in the northern hemisphere from December to February”.
The UK’s Met Office stated:
“This year the meteorological winter began on 1 December 2015 and ends on 29 February
2016. The meteorological seasons consists of splitting the seasons into four periods made
up of three months each. These seasons are split to coincide with our Gregorian calendar
making it easier for meteorological observing and forecasting to compare seasonal and
monthly statistics. By the meteorological calendar, winter always starts on 1 December.”
However, the DWP elected to redefine winter, ignoring what all meteorologists and
climatologists recognise. The DWP redefined winter to be 1st November to 31st March,
stretching winter from 90 days to 151 days, together with all the implications that contains
for the calculations of averages. The DWP justified this by saying: “The period 1 November
to 31 March is used for Cold Weather Payment purposes. Therefore, there is a consistency
with existing policies.”
Since members of the Committee on Petitions will not, necessarily, be aware of the UK’s
distinctly separate benefit, namely the UK’s ‘Cold Weather Payment’, which unlike the WFP,
is based on a clearly defined temperature area basis in the United Kingdom and is a means
tested benefit awarded to those on low income. For these reasons this benefit does fall within
the meaning of Article 3 (2) of Regulation 883/04.
Therefore, this benefit can be properly regarded as a special non-contributory social security
benefit and could be listed into Annex X of the above Regulation as a non-exportable benefit
Meteorological Office weather stations used to obtain this information are specified in the
regulations supporting the legislation. The grant of such awards comes within the meaning
of Article 5 (b) of 883/2004 - ‘Equal treatment of benefits, income, facts or events.’
The results taken from the last four years of DWP publications showed:
1. Winter 2012/2013 - 5.8 million separate payments, totalling
£146,000,000
2. Winter 2013/2014 - 1,100 automatic payments, totalling a tiny £27,500
3. Winter 2014/15 - 415,200 automatic payments, totalling £10,380,000
4. Winter 2015/2016 - the estimated figure is 155,00 payments, with an
estimated expenditure of £3,900,000
Examination of the figures across these four winters is yet one more example which shows
the degree to which winter temperatures fluctuated. Only 1,100 payments made in
2013/2014, peaking at 5.8 million in 2012/2013, is a dramatic illustration.

How to define a ‘Hot’ Country?
No one can ignore the central feature of the two Government booklets referred to earlier.
The main recommendations, repeated over and over, are that when outside winter
temperatures fall, the homes of elderly people should be heated to at least 18°C. A
temperature of 18°C is, by any standards, warm and comfortable.
That is not a ‘hot’ temperature as such, but it can be assumed that if outside temperatures
reached that level, then that country could legitimately be considered ‘hot’.
But, that is not the view which is acceptable to the DWP!
The DWP announced that the average winter temperature of 5.6°C measured from the period
1961/1990 for SW England, described as the ‘warmest region’ of the UK, was to be used as
the yardstick against which all other temperatures would be measured.
A country with an average winter temperature from the period 1961/1990 which was above
5.6°C - or to use the latest politically correct words from the DWP ‘within the margin of error
of the methodology, taking account of the differences in recording practices’ - must be
declared ‘hot’, and a temperature below that level must be seen as ‘cold’!
The chart below is damning evidence of the contrasts between regions. Five regions of Italy marked with BLUE upward arrows, are ‘hotter’ in winter than those regions in the other four
countries marked with downward RED arrows.

The difference is that Italy was declared ‘cold’ and WFP claimants living there will continue
to receive the WFP from the 2015/2016 payment going forward.

Those living in France, Greece, Spain and Portugal as shown in these charts, have all lost
their legal entitlement to this ‘old-age risk benefit’, the WFP.

Double Standards
There is proof of the ‘double standards’ adopted by the
DWP:
Gibraltar was treated by the DWP as if it is a separate
Nation State, which of course it is not. Gibraltar was
included in the list of proscribed ‘Countries’ as one
where WFP has been withdrawn, because of its special
relationship within the EU as a dependent territory of
the UK.
There is in fact, much more justification to treat each of
the Outermost Regions, at the very least, in the same
way as Gibraltar, because they are all now, according to
EU Law, fully integrated into the European Union
(Article 349 TFEU). The average winter temperatures,
from the analysis of the period 1961 to 1990, listed in
the Met Office Report to the DWP are shown alongside.
Gibraltar is proof, if ever proof was needed, that the
pursuit by the DWP of the ‘temperature test policy’ had
absolutely nothing to do with achieving the
‘proportionality and legitimacy’ required by EU
Regulations.
Treating Gibraltar as if it were a separate state is totally disproportionate to the way the DWP
has tried to deal with Outermost Regions of the EU. All except Gibraltar have been added to
their respective home countries - why did the DWP not add the Gibraltar temperature to the
temperature of one single region of the UK? A ‘double standard’!
It is immediately obvious that the French Outermost Regions (ORs) listed are the ‘hottest’ in
winter - the others, including Gibraltar, fall within the 16°C figure identified by the UK
Government booklets issued for the care of the elderly: a temperature below which ‘may
diminish resistance to respiratory diseases’!
This was clear unambiguous advice, showing that average winter temperatures below 16°C
could create risks for the health of elderly British Pensioners, wherever they live.

Something Entirely Personal
I live with my wife in France, and our Winter Fuel Payment has now stopped. I first qualified
for the WFP when I was 60, before moving to France from the UK in 2002.
We spend 4.5% of gross annual income from our Pensions on heating fuel, and need heat in
our home across eight months of the year. For the year 2015/2016 we switched on our
central heating for 236 days from September 2015 to the present date. Thanks to a more
favourable exchange rate, and the dramatic fall in oil prices, our heating costs have taken a
lower proportion of our income in the past year, down from the peak of almost 10%.
My wife is Irish, but has worked in both Ireland and in the UK, and she is therefore eligible
for a Part-Pension in both countries. Living in France now, she will not be able to claim the
WFP in her own right in future, but if she were to move back to Ireland, she will.

The Republic of Ireland has been declared ‘cold’ by the DWP, coming in at 5.5°C, ‘close
enough’ to the baseline ‘to be statistically equivalent’, but above the true figure for France at
4.9°C!
The decision to use CRU datasets from 1961-1990, meant the DWP ignored what has
happened to European average winter temperatures in recent years. The DWP yardstick of
SW England has seen, over twenty-five years, average winter temperatures fluctuating
between 4.1°C and 7.6°C. It is challenging to maintain that a baseline, with that degree of
temperature change, can be used to determine which British Pensioners should have the
WFP, and which should not!
Finally, I believe this issue has never been about fairness and justice for British
Pensioners, but rather, it has been about a personal vendetta waged by one
Government Minister, Iain Duncan Smith, against the Court of Justice of the
European Union.
It is as if he pursued revenge against the Stewart family for daring to challenge
the DWP refusal to pay a legal benefit to their Down’s syndrome daughter,
merely because her parents, as State Old-age Pensioners, had taken her with
them to live in Spain in order to give her a better quality of life.
[see: CJEU in Stewart (C-503/09)]

The Statutory Instrument breaches my rights under EU Regulations 883/2004

The Statutory Instrument which removed the Winter Fuel Payment
from some British Expat Pensioners, and which went through ‘on the nod’
without debate and without votes in the House of Commons,
is in contravention of Judgments of the CJEU
in Newton (C-356/89) and in Stewart (C-503/09)
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